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United States Court of Appeals for the 
District of Columbia 


A. In the District Court of the United States 
For the District of Columbia 

Equity Xo. 56744 

Anna Katharine Schlaefer, Plaintiff , 

vs. 

Wallace Clayton Schlaefer. and Prudential Insurance 
Company of America, a corporation, Defendants. 

United States of America, 

District of Columbia , ss: 

BE IT REMEMBERED, That in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit:— 

1 Petition 

Filed Jul 29 1938 

In the District Court of the United States 
For the District of Columbia 

(Holding an Equity Court) 

Equity Xo. 56744 

Anna Katharine Schlaefer, Plaintiff . 

vs. 

Wallace Clayton Schlaefer. and Prudential Insurance 
Company of America a corporation, Southern Building, 
Defendants. 

The petition of Anna Katharine Schlaefer shows unto the 
Court as follows: 

1. That she is a citizen of the United States, a resident of 
the District of Columbia, and files this petition in her own 
right. 


o 
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2 r That the defendant, Wallace Clayton Scklaefer, is a 
citizen of the United States, formerly a resident of the Dis¬ 
trict of Columbia, temporarily living 1 in Virginia, and is 
sued in his own right. 

3. That the Prudential Insurance Company of America, 
is a body corporate, engaged in and doing business as a 
life and disability insurance company in the District of 
Columbia, with Home Offices at Newark, New Jersey, and 
is named herein as a creditor of the defendant Wallace (’lay- 
ton Schlaefer. 

4. That heretofore, on to-wit: January 30, 1934, while 
petitioner and defendant, Wallace Clayton Schlaefer, were 
man and wife and residents of the District of Columbia, 

petitioner filed her suit in this Court for a limited 
2 divorce upon the ground of desertion, and at a hear¬ 
ing thereof, on to-wit: November 2nd, 1934, the 

I s 

Court granted her a limited divorce, together with perma¬ 
nent alimony at the rate of $60.00 per month, payable on 
the 1st day of each month thereafter, which said order is 
still in full force and effect, and has never been modified 
nor changed, and the records of this court so show. 

5. That even prior to the entrance of this decree for a 
limited divorce, said defendant secured a so-called Mail 
Order Divorce from Mexico while he was actually present 
in the District of Columbia, and without any just cause or 
ground therefor whatever, and married another woman, 
and left the District of Columbia for the purpose of evading 
his obligations to petitioner thereafter; that petitioner is 
still his lawful wife. That notwithstanding he enjoys a sub¬ 
stantial income of to-wit: $274.00 per month, and is well 
able to do so, yet nevertheless and notwithstanding the or¬ 
der of this Court for him to pay to petitioner the sum of 
$60.00 per month for her maintenance and support, he has, 
without any just cause or reason, reduced his payments to 
the sum of $40.00 per month, and he now owes petitioner 
the sum of $160.00, or $20 per month for the past eight 
months next prior hereto, and refuses to comply with the 
order of the Court of November 2nd, 1934, and is now in 
wilful contempt of the Court. Petitioner avers that she 
has never agreed to his reducing her payments as defendant 
has done, but has endeavored in every way possible to se¬ 
cure the payment thereof but without success because de- 
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fendant remains beyond the jurisdiction of the Court for 
the purpose of evading his obligations to her. 

6. That said defendant at the time this suit was origi¬ 
nally instituted was a commissioned officer in the United 
%> 

States Navy, and since has been retired, with an allowance 
of $174.00 per month, and in addition, he carries two 
3 paid up policies of insurance with the said Prudential 
Insurance Company of America, being policies No. 
5630006, and 5630007, each in face amount of $5,000.00, and 
from which he receives disability benefit payments of 
$100.00 per month, in addition to his retired pay from the 
United States Navy, making a total net income of, to-wit: 
$274.00 per month, while petitioner is unemployed, and has 
no means of earning a livelihood except the money she gets 
from said defendant, although she has done everything she 
can to prepare herself for a position by going to school, but 
she has been unable to secure employment, and is really in 
need of the full amount of $60.00 allowed her by the Court 
upon which to maintain and support herself. 

'Wherefore, in consideration of the premises, petitioner 
prays: 

1. That process issue out of this Court directed to the 
said defendants, or either of them, commanding them to 
appear herein and answer this Bill of Complaint for ap¬ 
pointment of sequestrator and to enjoin disposition of 'Wal¬ 
lace Clayton Sehlaefer’s property. 

2. That a sequestrator be appointed by this Court with 
the power to take, hold, receive, sue for, attach and exe¬ 
cute upon all the property of the defendant "Wallace Clayton 
Schlaefer, located within the District of Columbia, or with¬ 
in the jurisdiction of this honorable Court, including real, 
personal and mixed, and to be given all powers necessary to 
sell the same, reduce to cash, collect and with the proceeds 
realized therefor to pay the same over to the plaintiff here¬ 
in, Anna Katharine Schlaefer, in the amount of $60.00 per 
month in satisfaction of alimony order by the Court of No¬ 
vember 2nd, 1934, and in satisfaction of all alimony arrears. 

3. That Vivian O. Hill, attorney for plaintiff in this cause 
be appointed sequestrator and that as such he be given 
the powers aforesaid. 

4. That the said defendant, Wallace Clayton Schlaefer be 
enjoined from receiving any property, real, personal or 
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mixed due and payable, or to become due and payable, or 
the income therefrom, with exception of the amount re¬ 
ceived from the United States of America, until all alimony 
due under the said order of this Court of November 2,1934, 
is fully satisfied and brought up to date. 

4 5. That the Prudential Insurance Company of 

America, a corporation, with offices in the Southern 
Building, 15th & H Streets X. \\\, be restrained from pay¬ 
ing over to said defendant Wallace Clayton Schlaefer, or 
his assignee, any interest, disability benefits, credits, allow¬ 
ances, rebates or amounts due, or to become due him by 
reason, or on account of its policies No. 5630006, and No. 
5630007 issued to him, or otherwise, until the further order 
of the Court. 

6. And for such other and further relief as the nature 
of the case might require and to the Court seems just and 
proper. 

ANNA KATHARINE SCHLAEFER 

Plaintiff. 

VIVIAN O. HILL 
Southern Building, 

Attorney for Plaintiff. 

District of Columbia, ss : 

Anna Katharine Schlaefer, first being duly sworn ac¬ 
cording to law, upon her oath avers that she has read the 
foregoing petition, by her subscribed, and that she knows 
the contents thereof, and says that the matters and things 
therein set forth are true and correct to the best of her 
knowledge, information and belief. 

ANNA KATHARINE SCHLAEFER 

Subscribed and sworn to before me this 29th dav of Julv, 
A. D., 1938. 

ANNE C. SIMONSON 

(Notarial Seal) Notary Public , D. C. 

Rule to Shoiv Cause 
Filed Jul 30 1938 

• w # 

Upon consideration of the Petition filed herein by Anna 
Katharine Schlaefer to sequester the property of defen- 
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dant, Wallace Clayton Schlaefer, to pay alimony that is 
now in arrears under an order of this Court of November 
2nd, 1934, and as said alimony periodically comes due here¬ 
after, it is, bv the Court, tins 30th dav of Julv, A. D., 
1938, 

Ordered, That the defendant, Wallace Clayton 
5 Schlaefer, and the Prudential Insurance Company 
of America, a corporation, with offices in the South¬ 
ern Building, 15th & H Streets, N. W., and Home Office, at 
Newark, New Jersey, appear herein on or before the 10th 
day of August, A. I)., 1938, at 10 o’clock A. M., provided 
this rule is served upon them two clear days prior to that 
date, and show cause, if any they have, why all the interest, 
disability benefits, credits, allowances, rebates, or amounts 
due, or to become due him by reason or on account of pol¬ 
icies No. 5630006-7, issued to the said Wallace Clayton 
Schlaefer by the said Prudential Insurance Company of 
America should not be sequestered and paid to plaintiff 
herein for alimony in arrears, and periodical installments 
to come due in the future as provided by the order of this 
Court in this cause dated November 2nd, A. D., 1934. 

Bv the Court: 

O R LUHRING 

Justice 


Marshal *s Ret u re¬ 


served a copy of the within above rule motion petition 
on within named Prudential Life Insurance Co. bv Russell 
Freeman Personally August 1, 1938 JOHN B. COLPOYS 
U. S. Marshal in and for the Dist of Columbia By Harry 
C. Allen Deputy U. S. Marshal O. 


Special Appearance and Return of Wallace Clayton 

Schlaefer, <£c. 

Filed Aug. 30,1938 
* # * 

Conies now the defendant, Wallace Clayton Schlaefer, by 
his attorney, Dorsey K. Offutt, appearing specially and re¬ 
serving his objections to the jurisdiction of this 
6 Court, and makes this return to the rule to show 
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cause issued herein on July JO. 1938, and answers 
and moves to dismiss the petition of the plaintiff for ap¬ 
pointment of a sequestrator and to enjoin disposition of 
this defendant's property; and as grounds therefor defen¬ 
dant shows to the Court as follows: 

1. Defendant admits the allegations of paragraph 1 of 
the petition. 

2. Answering paragraph 2 of the petition, defendant ad¬ 
mits that he is a citizen of the United States and that he 
formerly resided temporarily in the District of Columbia; 
and defendant denies the remaining allegations of said par¬ 
agraph. Further answering said paragraph 2 of the peti¬ 
tion, defendant alleges that he is not now either a resident 
of the District of Columbia nor domiciled in said District; 
that he left the District of Columbia on to wit December 20, 
1934 with the intention of making his home and residence 
and domicil elsewhere and with no intention ever of return¬ 
ing to the District of Columbia to live: and that since that 
date he has never spent a day in the District of Columbia; 
that he has been a resident of, and domiciled in, the State of 
California since February 2, 1935, and is now a resident of 
and domiciled within that State and regards it as his per¬ 
manent home: that he is now upon an automobile trip to 
various points in the eastern part of the United States, 
during the course of which he spent a short time at Alex¬ 
andria, Virginia, but has now left that State; that he is not 
now, and has not been since long prior to the institution of 
this sequestration proceeding, within the jurisdiction of 
this Honorable Court; that he does not now submit to the 
juridiction of this Court, but appears herein specially only, 
and submits this return, answer and motion to dismiss with 
full reservation of his objections to the jurisdiction of this 
Court of this proceeding or over his person; that upon the 

conclusion of his present automobile trip to the East 
7 to visit his children and grandchildren, he intends 

to return to California to live there permanently; 
that he considers and regards California as his permanent 
home and domicil. 

3. Answering paragraph 3 of the petition, defendant ad¬ 
mits that The Prudential Insurance Company of America 
is a body corporate engaged at its Home Office in the City 
of Newark, New Jersey in and doing business as a life and 
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disability insurance company. Defendant denies that said 
Company is a creditor of this defendant. As to whether and 
how said Company is engaged in and doin'? business in the 
District of Columbia, either through a branch office or 
agencies or directly or indirectly, this defendant is not in¬ 
formed and demands strict proof. 

4. Defendant admits the allegations of paragraph 4 of 
the petition. 

o. Defendant denies the allegations of paragraph 5 of 
the petition. Further answering: said paragraph 5 of the 
petition, defendant shows to the Court that prior to the 
entry of the decree of this Court of November 2. 1034, 
awardin'? plaintiff Sixty Dollars ($00.00 per month as ali¬ 
mony, it was agreed by and between plaintiff and this de¬ 
fendant that the plaintiff should use the monthly sum of 
$20.10 out of said 860.00 to pay premiums of $13.05 per 
month upon each of two insurance policies upon the life of 
this defendant, which policies were owned by defendant 
and issued by The Prudential Insurance Company of Amer¬ 
ica at its Home Office at Xewark, X. J., being policies Xos. 
5630000 and 5630007, and upon which the plaintiff is bene¬ 
ficiary: and that it was on’v after the obligation to pay 
premiums under said policies was suspended by operation 
of the terms thereof, so that plaintiff no longer had to pay 
the said sum of $20.10 per month to the Prudential Insur¬ 
ance Company of America, that defendant reduced his 
monthly payments to plaintiff to the sum of Forty Dollars 
($40.00) per month. Further answering said para- 
8 graph 5 of the petition, defendant denies that he has 
remained beyond the jurisdiction of this Court for 
the purpose of evading his obligations to plaintiff, and al¬ 
leges that he has remained beyond the jurisdiction of this 
Court for the reason that lie is now. and has been for a 
period of years prior to the institution of this sequestration 
proceeding, that is to say since, to wit. February 2, 1935, a 
bona fide resident and domiciliary of the State of Califor¬ 
nia, and he has not had occasion to visit the District of Co¬ 
lumbia. 


6. Defendant denies the allegations of paragraph 6 of the 
petition. Further answering said paragraph, defendant 
shows to the Court that he is not in receipt of any income 
whatever from the sources alleged in said paragraph, in that 
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the sum of $174 per month being paid him by the Xavy De¬ 
partment constitutes a disability payment, paid to make him 
whole in respect of disabilities from which he is suffering, 
and that it does not constitute income; and in that the sum 
of $100 per month which he has received in the past under 
the disability clauses of two life insurance policies of The 
Prudential Insurance Company of America, likewise consti¬ 
tutes disability payments to make him whole in respect of 
disabilities from which he is suffering:, and do not consti¬ 
tute income. Further answering 1 , defendant shows to this 
Court that said disability payments are not, under the 
terms of the policies, absolute debts for future months owed 
to this defendant, but that such payments will become due 
and owed to defendant onlv in the event of the continuance 

I # • 

of his disability, and upon due proof of such continuance 
being- made to the insurance company. Further answering, 
defendant alleges that said disability insurance payments 
are not in anv event, even when and if thev accrue and be- 
come debts owed to defendant, payable to the defendant in 
the District of Columbia and they will not be debts due the 
defendant in the District of Columbia, but that, under the 
express provisions of the policies, such payments 
9 will become pavable at the Home Office of the Com- 

i 1 • # 

pany.” Further answering, defendant says that said 
disability insurance payments are specifically exempted 
from the process of this Court by the provisions of section 
16(a) of the Act of Congress of June 19, 1934, c. 672, 48 
Stat. 1123, 1175: D. C. Code, Tit. 5, sec. 220 p. 

Wherefore, having made return and answer, as in duty 
bound, but with express reservation of his objections to the 
jurisdiction of this Court over his person and over this pro¬ 
ceeding, defendant moves that the petition for the appoint¬ 
ment of a sequestrator and for injunction be dismissed. 

And as a special grounds for motion to dismiss, defen¬ 
dant shows to the Court: 

1. The petition is fatally defective in that on its face it 
fails to state anv facts tending to show that there is anv 
property of this defendant located within the District of 
Columbia or within the jurisdiction of this Court. 

2. The petition is fatally defective in that on its face it 
fails to allege that anv debt is owed to this defendant in 
the District of Columbia bv The Prudential Insurance Com- 
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pany of America or by anyone; and in that it fails to name 
any person as the debtor of this defendant, in the District 
of Columbia or elsewhere. 

3. On its face the petition shows that the sums sought to 
be reached by sequestration and injunction are mere future 
contingencies, which may or may not ripen into debts owed 
to this defendant. 

4. On its face the petition shows that the sums sought to 
be reached by sequestration and injunction are “disability 
benefit payments,” which are specifically exempted from 
the process of this Court by statute. 


WALLACE CLAYTON SCHLAEFER, 
Defendant 

By DORSEY K OFFITTT 
Attorney for Defendant. 

10 Dorsey K. Offutt, being duly sworn, deposes and 

says: that he is attorney for the within named Wal¬ 
lace Clayton Schlaefer; that he appears herein specifically 
challenging the jurisdiction of this Court over the person 
of said defendant, Schlaefer, and appears specially for that 
purpose: that said defendant is not a resident of the Dis¬ 
trict of Columbia and is absent from said District; that 
the allegations of fact contained in this return, answer and 
motion to dismiss are made by deponent upon information, 
but that he verily believes them to be true. 

DORSEY K. OFFUTT 


Sworn to and subscribed before me this 30th day of Au¬ 
gust, 1938. 

BETTY C CLAGETT 

(Notarial Seal) Notary Public. 

Cy Reed August 30, 1938 

V 0 HILL Atty for Ptf. 

Copy received August 30, 1938 

MINOR, GATLEY & DRURY 
Attys for Prudential Ins. Co. 

Bv: JOHN E. POWELL 
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State of Michigan 

Count// of Kent. Citi/ of Grand Rapid a, ss. 

Wallace Clayton Schlaefer, being: duly sworn, deposes 
and savs: 

I am not now either a resident of the District of Colum¬ 
bia nor domiciled in said District: that T left the City of 
Washington, District of Columbia, on December 20, 1934 
with the intention of making my home and residence and 
domicil elsewhere: and with no intention ever of returning 
to the District of Columbia to live; and since that 
11 date T have never spent a day in the District of Co¬ 
lumbia. 

I have been a resident of, and domiciled in, the State of 
California since February 2, 1935, and am now a resident 
of and domiciled within that State and regard it as my 
permanent home. In March, 1935. I bought a home at 9140 
Fletcher Drive, La Mesa, California and resided at that ad¬ 
dress until the month of Februarv, 1938. At that time I 
sold this house, and since that time I have been on an auto¬ 
mobile trip to the east to visit my children and grandchil¬ 
dren. but I still regard and consider California as my per¬ 
manent home, and intend to return there to live perma¬ 
nently. I registered as a voter in California in 1936, and 
have voted there for President, Vice President, State Offi¬ 
cials. and upon Constitutional Amendments. My automo¬ 
bile and trailer have been registered in California for the 
years 1936, 1937 and 1938 and are now registered in Cali¬ 
fornia. 

WALLACE CLAYTON SCHLAEFER 


Sworn to and subscribed to before me this 2<th day of 
August, 1938. 

ALICE M. DIEPHUIS 

(Notarial Seal) Notary Public Kent Co. Mich. 

My commission expires June 19, 1939. 

Copy Rec’d Aug. 30 1938 

MINOR, GATLEY& DRURY 
Atfys for Prud. Ins. Co. 

By JOHN E. POWELL 
Cy Reed August 30, 1938 
V O HILL 

Atty for Ptf. 
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12 Answer of Prudential Insurance Company to Petition 
For Appointment of a Sequestrator and to the Hide 
Issued Thereon. 

Filed August 31 1938 
* # # 


Now comes the Prudential Insurance Company of Amer¬ 
ica, a corporation, and for answer to the petition tiled in the 
above entitled cause for the appointment of a sequestrator, 
and to the rule to show cause issued thereon, says: 

1. This defendant has no knowledge or information as to 
the matters and things set forth in paragraph 1 of said 
petition. 

2. This defendant admits that the defendant Wallace 
Clayton Schlaefer is a citizen of the United States but it is 
without knowledge or information as to the other matters 
alleged in paragraph 2 of said petition. 

3. For the purposes of this suit this defendant admits the 
allegations of paragraph 3 of said petition. 

4-5. This defendant has no knowledge or information as 
to the matters of fact alleged in paragraphs 4 and 5 of said 
petition, and therefore neither admits nor denies the same. 

6. This defendant is without knowledge or information 
as to the allegations contained in paragraph 6 of said peti¬ 
tion except it admits that there are now in force on the life 
of the defendant Wallace Clayton Schlaefer two policies of 
insurance issued bv this defendant on November 22, 1926, 
each in the sum of $5,000. and providing for the waiver of 
premiums and the payment of certain monthly sums in the 
event of the total and permanent disability of the said 
13 insured. This defendant denies that either of said 


policies is paid up, as alleged in said paragraph of 
said petition. 

And for further answer to said petition and to the rule 
to show cause issue thereon, this defendant says: 

A. On the 22nd day of November, 1926, this defendant, 
upon the written application of the said Wallace Clayton 
Schlaefer therefor, issued to said defendant its two policies 
of insurance on the life of the said Schlaefer, numbered 
5 630 006 and 5 630 007, respectively, each in the sum of 
$5,000., the proceeds of said policies of insurance being pay¬ 
able upon due proof of the death of the said insured to the 
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plaint iff, Anna Katherine Sehlaefer, with the right re¬ 
served by the insured to change the beneficiary of said 
policies; that during the month of December, 1933, the said 
insured by special request cancelled the privilege of chang¬ 
ing the beneficiary under both of said policies of insurance 
so that the said Anna Katherine Sehlaefer is now irrevoc¬ 
able named as the beneficiarv thereof. 

% • 

B. Each of said policies of insurance aforesaid contains 
a provision providing for the waiver of the premiums due 
and payable thereon and the payment to the insured of a 
monthly income of $50. in the event the insured should be¬ 
come totally and and permanently disabled as provided by 
said policies, said provision being in words and figures as 
follows: 

“Disability Before Age 60: Waiver of Premiums— 
Monthly Income to the Insured.—If the insured shall be¬ 
come totally and permanently disabled, either physically or 
mentally, from any cause whatsoever, to such an extent that 
he (or she) is rendered wholly, continuously and perma¬ 
nently unable to engage in any occupation or perform any 
work for any kind of compensation of financial value dur¬ 
ing the remainder of his (or her) lifetime, and if such dis¬ 
ability shall occur at any time after the payment of the first 
premium on this Policy, while this Policy is in full force and 
effect and the insured is less than sixtv vears of age, and 
before any non-forfeiture provision shall become 
14 operative, the Company, upon receipt of due proof 
of such disability, will grant the following benefits: 

(1) Waiver of Premiums.—The Company will waive the 
payment of any premium or premiums the due date of 
which, as specified on the first page hereof, shall occur after 
receipt by the Company of said proof of such disability. 

(2) Monthly Income to the Insured—The Comoanv will, 
in addition to waiving premiums, pay to the insured the 
Monthly Income specified on the first page hereof under the 
heading ‘Total and Permanent Disability Benefits’. The 
first monthly payment shall be made immediately upon re¬ 
ceipt by the Company of due proof of such disability and 
subsequent payments shall be made on the first day of each 
month thereafter. Interest due on any indebtedness under 
this Policy may be deducted from such monthly income 
payments. 
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Such waiver of premiums and such monthly payment 
shall be additional to all other benefits and obligations un¬ 
der this Policv and the Poliev shall be continued in force 
and the amount of insurance, less any indebtedness shall 
become due and payable at death or maturity in the same 
manner as if the Insured had actually continued to pay the 
premiums.” 

Said policies further provide for the continuance of said 
monthly payments and the waiver of premiums only so 
long as the insured shall remain totally and permanently 
disabled and said policies provide for periodic proof by the 
insured that he continues so disabled: said policies further 
provide that in case of failure to furnish such proof no 
further premiums shall be waived and no further monthly 
payments shall be made, the provisions of said policies 
with respect thereto being in words and figures as follows: 

“Proof of Continuance of Disabilitv.—Notwithstanding 
the acceptance by the Company of proof of total and per¬ 
manent disability, the Insured, upon demand by the 
Company from time to time, but not oftener than once a 
vear after such disabilitv has continued for two full vears, 
for the purpose of verifying that such disability is actually 
permanent and not temporary, shall furnish due proof that 
he (or she) actuallv continues in the state of disabilitv de- 
fined above: provided, however, that such demand shall not 
be made in the case of the ‘Recognized Disabilities’ speci¬ 
fied above, other than the loss of the sight of both eyes. In 
case of failure to furnish such proof, no further 
15 premiums shall be waived and no further monthly 
payments shall be made on account of such disability, 
but any insurance then remaining under this Policy shall 
be continued in force subject to the payment by the Insured 
of any premium or premiums, based on such insurance, the 
due date of which premium or premiums, as specified on 
the first page hereof, shall occur thereafter.’ 

('. During the early part of the year 1934, the said Wal¬ 
lace Clayton Schlaefer submitted to this defendant satis¬ 
factory proof that he was totally and permanently disabled 
within the meaning of the aforesaid provision of its poli¬ 
cies of insurance, and on June 1, 1934, the claim of the said 
Wallace Clayton Schlaefer for the allowance and payment 
of the benefits provided for such total and permanent dis- 


14 ANNA K. SCHLAEFER VS. WALLACE C. SCHLAEFER ET AL. 


ability was allowed. Since said date the premiums becom¬ 
ing' due and payable on each of said policies of insurance 
have been waived and on the last dav of each and every 

i * 

month, to and including July 30, 1938, this defendant has 
paid the said Wallace Clayton Schlaefer the sum of $100. 
on account of his said total anti permanent disability as 
provided for in said policies. 

Further answering said petition and the rule to show 
cause issued thereon this defendant says that the aforesaid 
monthly payments being made by it as aforesaid because 
the said Wallace Clayton Schlaefer is totally and perma¬ 
nently disabled are not subject to sequestration herein for 
the following reasons: 

1. In and by 220]) of Title 5 of the Code of Law for the 
District of Columbia it is expressly provided that no money 
or other benefit allowed on account of disability shall be 
subject to be taken or applied by any legal or equitable 
process or operation of law to pay any liability of the in¬ 
sured person, except for necessaries contracted for after 

the commencement of the disability; and this defen- 

16 dant savs that anv liabilitv of the said Wallace Clav- 
• • • • 

ton Schlaefer for alimony is not a liability for neces¬ 
saries contracted for after the commencement of said dis¬ 
ability. 

2. Said policies of insurance, and each of them, provide 
for the continuance of said monthly payments and the wai¬ 
ver of premiums only so long as the said Wallace Clayton 
Schlaefer shall remain totally and permanently disabled 
and each of said policies provides for periodic proof by the 
insured that he continues so disabled: each of said policies 
further provides that in case of failure to furnish such 
proof no further premiums shall be waived and no further 
monthly payments shall be made; and this defendant says 
that such payments as may hereafter become due to the 
said Wallace Clayton Schlaefer are not subject to seques¬ 
tration herein for the reason that said payments are not 
assets in existence at the time of the attempted sequestra¬ 
tion, but on the contrary, that the obligation of making such 
payments is conditioned upon the compliance by the said 
Wallace Clayton Schlaefer with the conditions of the said 
policies. 
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3. This Court has no jurisdiction over such disability 
payments. 

And having fully answered this defendant prays that said 
petition may be dismissed and that said rule to show cause 
be discharged insofar as this defendant is concerned. 

PRUDENTIAL INSURANCE COMPANY 
OF AMERICA, 

By RUSSELL P. FREEMAN, Manager, 
Ordinary Department, District of Columbia. 

MINOR, GATLEY & DRURY 
By JOHN E. POWELL, 

Attorneys for Defendant, 

Prudential Insurance Company of America, 

17 District of Columbia, ss : 

Russell P. Freeman, being first duly sworn, deposes and 
says: I am Manager in the District of Columbia, of the 
Prudential Insurance Company of America, I have read 
over the foregoing and annexed answer by me subscribed 
in behalf of said company and know the contents thereof. 
The matters and things therein set forth are true, as I ver- 
ilv believe. 

RUSSELL P. FREEMAN, 

Subscribed and sworn to before me this 31st day of Au¬ 
gust, 1938. 

HILDA E. JONES 

(Notarial Seal) Notary Public, D. C. 


Affidavit of Anna Katharine Schlaefer 

Filed September 3 1938 
* # # 

District of Columbia, ss: 

Anna Katherine Schlaefer, first being duly sworn, upon 
her oath avers that she is the plaintiff in the above entitled 
cause, and says that she has read the answer of the defen¬ 
dant Wallace Clayton Schlaefer, and avers that she never 
agreed with him to accept a less sum than $60.00 per month 
Alimony, but on the contrary has made every endeavor to 
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collect the full amount awarded her by the Court, and says 
that the defendant paid the said alimony fairly well until 
about the middle of the summer of 1937 when he stopped 
making' payments at all; that affiant took the matter up with 
the United States District Attorney, for the District of 
! Columbia, and after he had instituted certain pro- 
18 ceedings, the said defendant caught up the delin¬ 
quent payments, but beginning with the month of 
December, 1937, he has only paid plaintiff the sum of $40.00 
per month, up to and including the date of August 6, 1938, 
all of which payments have been made through the Proba¬ 
tion Officer of this Court, as follows: 


October 

13, 1937 

$120 

October 

27, 1937 

60 

Xov 2 

1937 

60 

Dec 7, 

1937 

40 

Januarv 

* 

S, 1938 

40 

Feb S, 

1938 

40 

Mar 5, 

193S 

40 

April 5 

193S 

40 

May 6, 

1938 

40 

June 8, 

1938 

40 

July 7 

193S 

40 

Aug. 6, 

193S 

40 


(August 


and September) 


Affiant avers that to the date of August 31, 1938, said de¬ 
fendant is in arrears in his payments to her for alimony 
ordered in this cause of to-wit: $180.00, no part of which 
has been paid. Affidant further avers that the said poli¬ 
cies of insurance set out in her petition herein have a cash 
surrender value, or a yearly earned increment upon which 
defendant can, and for the past years has borrowed vari¬ 
ous sums of money, and that some part thereof has now ac¬ 
crued and is now available for disposition in this cause, as 
well as that there are one or two disability payments of 
$100.00 each now due and unpaid to said defendant by the 
Prudential Insurance Company of America. 

, Affiant further avers that she is now the lawful wife of 
the said defendant Wallace Clayton Schlaefer, there having 
never been entered any valid decree of absolute divorce be¬ 
tween them, and no legal action taken in regard thereto 


ANNA K. SCHLAEFER VS. WALLACE C. SCHLAEFER ET AL. 17 


since the departure of defendant from this jurisdiction, to 
her knowledge. 

ANNA KATHARINE SCHLAEFER 

Subscribed and sworn to before me this 2nd day of Sep¬ 
tember, A. D., 1938. 

ANNE C. SIMONSON 

(Seal) Notary Public, D. C. 

19 Received copy September 2, 1938 

DORSEY K. OFFUTT 
Bv ALICE SMITH 

Copy Received 

MINOR, GATLEY & DRURY 
Attys for Prudential Ins. Co. 

By: JOHN E. POWELL 


Findings of Fact and Conclusions of Law 

Filed September 24 1938 
# * # 

On consideration of the motion of the defendant, Wallace 
Clayton Schlaefer, to dismiss the petition of the plaintiff for 
sequestration and injunctions and on consideration of the 
returns to the rule to show cause issued herein on Julv 30, 
1938, the Court makes the following: 

Findings of Fact 

1. The Court finds that the objective of the petition in 
this case is to seize by process of this court and to subject 
to disposition in this proceeding disability payments to the 
defendant, Schlaefer, under policies numbers 5630006 and 
5630007, by defendant, Prudential Insurance Company of 
America. 

2. Said payments are monies paid or agreed to be paid 
“on account of the disability from injury or sickness of any 
insured person”, within the meaning of Section 16-a of 
the Life Insurance Act for the District of Columbia, being 
the Act of Congress of June 19, 1934, C-672, 48 Stat. 1125, 
1175: 5 D. C. Code 220-p. 
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Conclusions of Laic 

1. This proceeding is barred by Section l(5-a of the Life 
Insurance Act for the District of Columbia, being the Act 
of Congress of June 19, 1934, C-672, 48 Stat. 1125, 1175; 5 
D. C. Code 220-p. 

2. The petition should be dismissed for the want of 
20 jurisdiction to grant the relief prayed, and the rule 
to show cause should be dismissed by the Court. 

ALFRED A. WHEAT— 

Chief Justice. 

September 24, 1938 


Approved as to form: 

VIVIAN 0 HILL 
Attorney for Plaintiff 

MINOR, GATLEY & DRURY 
Bv: JOHN E. POWELL 
Attorneys for Defendant. Prudential 
Insurance Company of America . 

DORSEY K. OFFUTT 
REYNOLDS ROBERTSON 
Attorneys for Defendant . Sehlaefer 

Exception noted 

VIVIAN 0. HILL 
Atty for Petitioner 


Order Dismissing Petition for Appointment of Sequestra¬ 
tor and Injunctions and Discharging Pule to Show Cause 

Filed September 24 1938 

* * # 

On consideration of the motion of defendant, Wallace 
Clayton Sehlaefer to dismiss the petition of the plaintiff for 
appointment of sequestrator and injunctions, and on con¬ 
sideration of the returns of the defendants to the rule to 
show cause issued in this matter on July 30, 1938, 

It Is Ordered that the petition of the plaintiff for appoint¬ 
ment of sequestrator and injunctions be, and the same here- 
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by is, dismissed; and that the rule to show cause, aforesaid, 
be, and the same is hereby, discharged by the Court: 

ALFRED A. WHEAT— 

Chief Justice. 

September 24, 1938 

21 Approved as to form: 

VIVIAN 0 HILL 

Attorney for Plaintiff 

MINOR, GATLEY & DRURY 

Bv JOHN E. POWELL 
* 

Attorneys for Defendant . Prudential 
Insurance Company of America 

DORSEY K. OFFUTT 
REYNOLDS ROBERTSON 

Attorneys for Defendant. Schlaefer 

Exception Noted 

VIVIAN 0 HILL 
Atty for Petitioner 


Notice of Appeal to the United States Court of Appeals 
for the District of Columbia 

Filed October 3 1938 

# m # 

Notice is hereby given that Anna Katharine Schlaefer, 
plaintiff above named, hereby appeals to the United States 
Court of Appeals for the District of Columbia from the 
final judgment dismissing Petition and Discharging Rule 
to Show Cause in this action on September 24th, 193S. 

VIVIAN O HILL 
Attorney for Plaintiff. 


October 3—1938. 


Memorandum 


Cost Bond on Appeal for $100.00 approved and filed. 
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Assignments of Error 

Filed October 4 193S 
* * # 

Now comes the plaintiff and makes the following assign¬ 
ments of error on appeal herein: 

L The Court erred in denying plaintiff’s petition for ap¬ 
pointment of a Sequestrator, and enjoining disposition of 
the defendant Schlaefer’s property interests and rights in 
the insurance policies herein involved. 

22 2. The Court erred in holding that the entire in¬ 

terest of the defendant Schlaefer in the life insur¬ 
ance policies was not subject to sequestration because a 
provision therein was designated to cover “disability 

pavments. ’ ’ 

r 

3. The Court erred in holding that disability payments 
under the policies of the insurance were exempt from se¬ 
questration by reason of Section 16-a, of the Act of Con¬ 
gress June 19,1934, C-672, 4S Stat. 1125, 1175: 5 D. C. Code 

220-p. 

4. The Court erred in not holding that alimony granted 
to plaintiff under a limited divorce in this cause was nec- 
essarv within the meaning of the above statute. 

5. The Court erred in holding that disability payments 
under these policies were exempt from sequestration for 
alimony in arrears where defendant had fled the jurisdic¬ 
tion and was in wilful contempt of the Court. 

VIVIAN 0. HILL 
Attorney for Plaint iff. 

j Copy of the foregoing Assignments of Error mailed to 
Dorsey K. Offutt, Esq., Woodward Building, and Messrs. 
Minor, Gatlev & Drurv, Colorado Building, attornevs for 
the appellees, being their last known address, on the 4th 
dav of October, 1938. 

VIVIAN 0. HILL 
Attorney for Plaintiff. 
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Designation of Record 

Filed October 4 1938 
# # * 

Now comes the plaintiff and files the following designa¬ 
tion of the record and transcript on appeal and requests the 
Clerk to copy the following. 

1. Plaintiff’s Petition for Writ of Sequestration. 

2. Rule to Show Cause dated July 30, 1938. 

3. Answer of defendant Wallace Clayton Schlaefer, and 
Motion to Dismiss. 

23 4. Answer of the defendant Prudential Insur¬ 

ance Company of America. 

5. Affidavit of Plaintiff dated September 2, 1938. 

6. Findings of Fact, Conclusion of Law, and Order dis¬ 
missing petition and discharging rule. 

7. Assignment of Error. 

8. This designation of record. 

VIVIAN 0. HILL 
Attorney for Plaintiff. 

Notice 

Dorsey K. Offutt, Esq., 

Woodward Building, 

Messrs. Minor, Gatlev & Drury, 

Colorado Building, 

Gentlemen: 

Please take notice that the above designation of the Rec¬ 
ord of Appeal in this cause has been filed with the Court 
this October 4tli, 1938. 

VIVIAN 0. HILL 
Attorney for Plaintiff. 

Copy of the foregoing Designation of the record mailed 
to Dorsey K. Offutt, Esq., Woodward Building, and Messrs. 
Minor, Gatlev & Drury, The Colorado Building, attorneys 


»>-> 


ANNA K. SCHLAEFER VS. WALLACE C. SCHLAEFER ET AL. 


I 

for the appellees, being; their last known address, on the 
4th day of October, 193S. 

VIVIAN 0. HILL 
Attorney for Plaint })}'. 


24 District Court of the United States for the 

District of Columbia. 


United States of America. 

District of Columbia . ss: 

I, Charles E. Stewart. Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 23, both inclusive, 
to be a true and correct transcript of the record according 
to directions of counsel herein filed, copy of which is made 
part of this transcript in cause No. 44 in Equity, where¬ 
in Anna Katharine Schlaefer is Plaintiff and "Wallace (day- 
ton Schlaefer and Prudential Insurance Company of Amer¬ 
ica, a corporation, are Defendants, as the same remains 
upon the files and of record in said Court. 


In Testimony "Whereof, I hereunto subscribe mv name 
and affix the seal of said Court, at the City of "Washington, 
in said District, this 3rd day of November, 1938. 

CHARLES E STEWART, 
(Seal) Clerk. 


By CHAS B. COFLIN, 
Asst. Clerk 


Endorsed on Cover: No. 7277 Schlaefer, Appellant, vs. 
Schlaefer et al. United States Court of Appeals for the 
District of Columbia Filed Nov 4-1938 Joseph W Stewart 
Clerk 
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BEFORE THE 


©lutein States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA. 


October Term, 1938. 


No. 7277. 


Anna Katharine Schlaefer, Appellant , 


v. 

Wallace Clayton Schlaefer and Prudential Insur¬ 
ance Company of America, a Corporation. 


STATEMENT OF THE CASE. 

The appellant filed suit for a limited divorce in the 
lower court which was granted and a decree entered 
November 2, 1934, requiring the appellee Schlaefer 
to pay her the sum of $60.00 per month as permanent 
alimony. 

Even before the entry of this decree, appellee se¬ 
cured a so-called Mail Order Mexican Divorce, while he 
was actually living in the District of Columbia, shortly 
thereafter married another woman, and left this juris¬ 
diction for the purpose of evading his obligation to ap¬ 
pellant. He paid the alimony ordered to the date of 



August 1037, when he stopped until October, 1937, then 
resumed the payments, but after November, 1937, he 
paid only the sum of $40.00 per month instead of the 
amount ordered by the court. 

;Petition was tiled by appellant on July 29, 193S, 
showing: appellee was in arrears in his alimony pay¬ 
ments to her in the sum of $160.00, notwithstanding he 
was in receipt of retired pay from the U. S. Govern¬ 
ment of $174.00, and $100.00 disability payments from 
his life insurance, while she was unemployed and had 
no other means of living except the alimony she re¬ 
ceived from him, and that he was in wilful contempt of 
the court because of his refusal to pay the alimony 
ordered. She showed that he carried two life insurance 
policies in the Prudential Insurance Company of 
America, which was engaged in and doing business as 
a life and disability insurance company in the District 
of Columbia, with home offices at Newark, N. J., each 
of said policies in the amount of $5,000.00. These poli¬ 
cies were valuable and had a cash surrender value, or a 
yearly earned increment upon which he could and had 
borrowed sums of money, some part of which was ac¬ 
crued and then available for distribution, as well as dis¬ 
ability payments in amount of $200.00 due and unpaid. 
The court was prayed to sequester his interests in said 
policies, and enjoin the insurance company from pay¬ 
ing to him or his assignee any interest, benefit, credit 
etc., due, or to become due by reason of said policies 
until the further order of the Court. 

A Rule to Show cause was issued. The appellee 
answered as therein set out, moving the Court to dis¬ 
miss the petition upon the ground, among others, that 
the action was barred by TITLE 5, Section 220.16a, 
D.C. Code. The insurance company answered, admitting 
the issuance of the policies under date of November 22, 
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1926, upon the life of appellee, wherein appellant is ir¬ 
revocably named beneficiary, and that he had been 
paid disability benefits at the rate of $100.00 per month 
from June 1, 1934, to July 30, 1938, during which time 
premiums on the policies had been waived. 

From the Court’s judgment dismissing the petition 
and discharging the Rule, this case comes here on ap¬ 
peal. 

ERROR RELIED UPON. 

The Court erred in dismissing the petition and dis¬ 
charging the Rule to Show Cause, and in not granting 
the prayers of appellant’s petition. 

ARGUMENT. 

1 . 

The judgment of the Court in holding that TITLE 5, 
Section 220.16a, D. C. Code, bars the relief prayed for 
by appellant, presents the single question of the con¬ 
struction of the statute which is as follows: 

Exemption of Disability Insurance From Execu¬ 
tion . Xo money or other benefit paid, provided, 
allowed, or agreed to be paid by any company on 
account of the disability from injury or sickness of 
any insured person shall be liable to execution, at¬ 
tachment, garnishment, or other process, or to be 
seized, taken, appropriated or applied by any legal 
or equitable process or operation of law, to pay 
any debt or liability of such insured person 
whether such debt or liability was incurred before 
or after the commencement of such disability, but 
the provisions of this section shall not effect the 
assignability of anv such disability benefit other- 
wise assignable, nor shall this section apply to any 
money income disability benefit in an action to re¬ 
cover for necessaries contracted for after the com- 
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mencement of the disability covered bv the disa- 

* * 

bilitv clause or contract allowing such monev in- 
come benefit. 

The legislative history of this law which was enacted 
by the 73rd Congress, clearly shows it is patterned 
after the law of the state of New York. The Commit¬ 
tee Reports of the House and Senate upon the Bill 
(Senate 1420, II. R. 1526) says,— 

* * * the provisions as contained herein have been 
taken mostly from the New York Code, changed to 
meet local conditions. Manv of the Sections have 
been interpreted bv the State and Federal 
Courts * * * 

There is no decision in the state of New York exactly 
in point, however, the courts of that state have inter¬ 
preted a similar statute in several cases, one of which 
was decided long prior to the enactment of the statute 
here under consideration, where the question of a wife 
sequestering a pension benefit allowed her husband was 
in issue. In that case, as in the case here, the husband 
had left the jurisdiction and failed to pay alimony. He 
defended upon the ground that his pension was exempt 
under a New York statute similar in effect to the one 
involved here, and in that case of Monck v. Monde, 184 
App. Div 656, in holding the exemption did not apply 
against a wife in her effort to collect alimonv, the 
Court held,— 

We do not believe the Legislature in creating 
the Police Pension Fund and exempting it from 
execution and other processes, ever intended that 
this exemption should be construed to deprive 
the wife of her legal and moral right to support 
of her husband. The whole purpose of the stat¬ 
ute is served when the fund is preserved for the 
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use of the pensioner and those legally dependent 
upon him for support and maintenance; when it is 
held intact for the care of the woman who is, in 
law, but a part of himself and entitled with him to 
share the pension. (Citing Zwingmann v. Zwing- 
mann, 150 App. Div. 358) This decision seems 
to be in harmony with the decisions of many other 
states in construing statutory exemptions from 
levy under executions as not applying to proceed¬ 
ings to enforce alimony for the wife’s support. 
(50 L. R. A. (NS) 697 and Note.) 

The very purpose of legislative exemptions is to se¬ 
cure a debtor the means of carrying on in times of un¬ 
fortunate circumstances, the main consideration being, 
it seems, for the protection of the family, wife and 
children. 

Moore v. Buckler, 44 D. C. Appls 487 
See also 25 C. J., page 8. 

The weight of authority in this country is that a 
debtor is not entitled to claim an exemption against a 
judgment recovered by his wife for maintenance or ali¬ 
mony. 

Caldwell v. Central of Ga. By., 123 S. E. 70S 

Holton v. Holton, 119 S. E. 751 

Sparks v. East, 210 N. W. 969 

Littleton v. Littleton, 139 So. 335 

Walker v. Walker, 204 N. C. 210 

See also 25 C. J. page 97, and cases cited. 

TITLE 14, Section 70, D. C. Code, empowers the 
court to, 

* * * enjoin any disposition of the husband’s prop¬ 
erty to avoid the collection of said allowances, and 
may, in case of the husband’s failure or refusal to 
pay such alimony and suit money, sequestrate his 
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property and applv the income thereof to such ob¬ 
jects. ***** 

While it is well established the primary and general 

rule of statutory construction of the intention of the 
* 

lawmaker is to be found in the language used ( U . S. v. 
Ooldenberg, 168 U. S. 95, 102), the rule is also well es¬ 
tablished that a court is not always confined to the writ¬ 
ten word (U. S. v. Farenliolt, 206 U. S. 226, 229). A 
statute is to be interpreted not only by its exact words, 
but also by its apparent general purpose (U. S. v. 

Saunders, 22 Wall. 492). A case may be within the 

1 

meaning of a statute and not within its letter, and 
within its letter and not within its meaning ( Stewart v. 
Kahn, 11 Wall. 493, 504) Holy Trinity Church v. U. S., 
143 U. S. 457, 459). 

Thus appellant’s right to sequester the interests of 
appellee is not excluded by the statute in question. 
The term Necessaries, means not only necessaries for 
the husband, but must mean those for his family as 
well. The Common Law Rule that the husband was 
bound to provide necessaries for the wife and children 
was not confined to food and clothing, but was con¬ 
strued to include articles of utility and ornament ordin- 

% 

a lily enjoyed by families of estate and station similar 
to that of the husband. 

Alimony, is a Necessary within the meaning of the 
statute under consideration. It is an allowance for 
support and maintenance, having no other purpose, 
and provided for no other object, and is solely intended 
to furnish a provision for food, clothing and shelter for 
a wife who has been driven to seek a divorce because 
of the husband’s wrongful breach of the marriage con¬ 
tract. 


Turner v. Turner, 108 F. 785, 787 
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Another well-settled rule of statutory construction 
enjoins courts not to attribute to the Legislature a con¬ 
struction which leads to absurd results {Red River 
Broadcasting Co., Inc., v. Fed. Comm. Comm., 98 Fed. 
(2nd) 282. For the court to affirm the decision below 
would hold in effect this isolated section of the Insur¬ 
ance Act was intended by Congress to repeal TITLE 
14, SECTION 70, D. C. Code, in such cases, and in this 
case enable appellee to defeat the ends of justice by 
simply crossing the District of Columbia boundary 
line. 

2 . 

These life insurance policies had other values than 
the disability payments. Appellee could borrow upon 
them as yearly increments became available. They 
had a cash surrender value. It is nowhere contended 
those interests are barred by the statute involved. 

CONCLUSION. 

The statute under consideration is no bar to the re¬ 
lief sought by appellant. The action of the husband 
is not such that would merit a technical construction 
of the law to allow him to evade his just obligations 
to a faithful wife. 

It is, therefore, submitted the judgment of the 
lower court should be reversed, and this case remanded 
with instructions to grant the sequestration and in¬ 
junction prayed for by appellant. 

Respectfully submitted, 

Vivian 0. Hill, 

Southern Building, 
Attorney for Appellant. 
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Preliminary Statement. 

Scope of Review on This Appeal. 

November 2, 1934, the Court below granted appel¬ 
lant a limited divorce from appellee, with alimony. 
(R. 2.) July 29, 1938, she brought her bill in the 
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Court below, seeking to sequestrate disability benefit 
payments of One Hundred Dollars ($100.00) per 
month due this appellee under a policy taken out with 
and through appellee, Prudential Insurance Company 
of America, and to subject them to the satisfaction 
of the alimonv owed under order of the Court below, 
and also arrears in alimony. (R. 3.) Injunction in aid 
of the sequestration was also prayed. (R. 3-4.) The 
Court below dismissed the petition on motion on the 
sole ground that the disability payments paid or agreed 
to be paid under the policies in question were exempt¬ 
ed from process by Section 16 A of the Life Insurance 
Act for the District of Columbia, being the Act of 
Congress of June 19, 1934, c. 672, 48 Stat. 1125, 1175; 
5 D. C. Code 220-p. (Quoted in full in appellant's brief, 
pp. 3-4.) 

The above are all the essential facts. All other 
statements in the brief of appellant are merely by way 
of pleas ad hominem. 

I 

While the Court below based its decision upon this 
single ground, and while this appellee believes the de¬ 
cision on this ground to be undoubtedly correct, we call 
attention to the fact that Motion to Dismiss was upon 
several grounds (R. 8-9), and that we are entitled to 

i 

urge in this Court—without taking a cross appeal— 
all of these grounds, since we thereby seek to sustain 
it and not to overthrow it. Langnes v. Green, 282 TJ. 
S. 531; JJ. S. v. American Ry. Express Co., 265 U. S. 
425, 435. 
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ARGUMENT. 

POINT I. 

The disability insurance payments are exempted 
from the process of the Court below by Section 220-p, 
Title 5, of the D. C. Code. 

On the face of the statute, there can be no argument 
about this proposition. The appellant does not deny 
that the payments in question are disability payments, 
nor does she assert that there is any exception in 
favor of the particular legal process which she is at¬ 
tempting to invoke. If she applied the settled rule 
that where the language of a statute is clear and plain, 
there is no room for construction, then this Court must 
necessarily affirm the Court below. See Hamilton v. 
Rathbone , 175 U. S. 414, 419, 421; Sacramento Navi¬ 
gation Co. v. Sals, 273 U. S. 326, 329-330; Crooks v. 
Harrelson, 282 U. S. 55, 59-60; United States v. Hart¬ 
well , 6 Wall. 385, 395-396; Osake Sltoscn Line v. Unit¬ 
ed States , 300 U. S. 98, 100-101. 

The arguments which the appellant advances over¬ 
turn what would appear to be the only accessible con¬ 
struction of this statute, are a few, and may be very 
briefly answered. 

First, she says that the Life Insurance Act was mod¬ 
eled after the Life Insurance Law of New York, as 
shown by its legislative history (which we admit), and 
should receive a like construction, and that in New 
York the exemption does not apply against the wife's 
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efforts to collect alimony. It is sufficient to sav in this 

• • 

respect that the case cited by appellant is not under 
the New York Insurance Law at all, but under the 
Xew York Pension Fund Law, which is an entirely 
different matter. It is one thing for the state or the 
city to say that it will give pensions as a gratuity to 
support its police and firemen, and their families, and 
will not allow exemptions against alimony, and it is 
quite a different thing in the disability insurance law— 
where the sole purpose of the disability provisions is 
to make the man whole—to say that a provision in¬ 
serted to protect a man's own money should lx? con¬ 
strued so as not to have that effect. The distinction 
between the disability insurance provision and the 
police and firemen's pension cases becomes apparent 
when we consider the case of Zwiugmau i\ Zwingman, 
350 App. Div. 358-360, where it was said: 

‘‘That is, it is contended in behalf of the de¬ 
fendant, who has removed from the State for the 
purpose of defeating a judgment rendered against 
him, that his property in this pension fund is ex¬ 
empt from the duty he owes to the State to sup¬ 
port and maintain his wife; that notwithstanding 
i the legal oneness of the man and wife, which in 
, this respect has not been changed by statute from 
the common-law rule, the defendant is entitled to 
be supported and sustained out of a trust fund 
created under the laws of this State, while his 
wife goes hungry. \Ye do not believe the Legis¬ 
lature in creating the Police Pension Fund and 
exempting it from execution and other process 
ever intended that this exemption should be con¬ 
strued to deprive the wife of her legal and moral 
right to support of her husband. The whole pur¬ 
pose of the statute is served when the fund is pre¬ 
served for the use of the pensioner and those le- 
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gaily dependent upon him for the care of the 
woman, who is, in law, but a part of himself and 
entitled, with him, to share in the pension. This 
is in strict analogy with the doctrine of Wetmore 
v. Wetmore (149 N. Y. 520, 528, 529), and this 
court should not be astute in discovering a way 
to relieve the defendant of his obligations, volun¬ 
tarily assumed, because of any strict construc¬ 
tion of the language of an act ivhich teas designed 
to give protection to the faithful servants of the 
public and those dependent upon them/ f (Empha¬ 
sis added.) 

The next argument of appellant is that the purpose 
of the legislative exemptions is to secure to debtors 
the means of carrying on in times of unfortunate cir- 
cumstances and the object is to protect himself and 
familv. The only case cited is Moore v . Buckler, 44 
App. D. C. 487, which relates to exemptions of house¬ 
hold goods and is far removed from disability exemp¬ 
tions. 

The state cases cited are so far afield as not to war¬ 
rant separate comment. 

The ultimate argument appears to be that alimony 
is a “necessary” within the meaning of the statute. 
Assuming this to be so, it gets the appellant no farther 
because it cannot be asserted that this is “an action 
to recover for necessaries contracted for after the com¬ 
mencement of the disability This alimony was not 
contracted for at all, in the first place. In the second 
place, this is not an action at law, but a suit in equity. 
Other distinctions could be suggested. Plainly, how- 
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over, the exception upon which the appellant relies 
relates to an action brought by a merchant who has 
supplied the insured himself with necessary goods 
contracted for after the commencement of the disa¬ 
bility. Xo stretch of the imagination can bring ali- 

moiiv within that intendment. 

• 

These are the appellant's arguments. Plainly they 
cannot serve to take the case out of the plain language 
of the statute, nor to show that the enforcement of the 
statute as written would lead to absurd results. 

POINT II. 

The Court below had no jurisdiction, for the peti¬ 
tion failed to state any facts to show that the Court 
had jurisdiction of the parties or the subject matter, 
or of any res . 

i 

It is hornbook law that anv Court decree is null and 
void if it appears that, in a proceeding in personam , 
the Court lacked jurisdiction either of the subject mat¬ 
ter or of the parties, or that, in a proceeding in row, 
it lacked jurisdiction of a res. Priest v. Las Vegas. 
232 U. S. G04, GIG: Thompson v. Thompson. 226 U. S. 
551, 5G2: Thompson v. Whitman. 18 Wall. 457; Bige¬ 
low v. OJ(l Dominion Copper Co.. 225 U. S. Ill, 134, 
137. 

I 

If appellant's theory is that this sequestration and 
injunction proceeding is in personam, then the Court 
below clearly lacks jurisdiction as to defendant Schlae- 
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for, because lie is not alleged to be within the juris¬ 
diction; was not served within the jurisdiction; is 
shown by the sworn return, answer and motion to dis¬ 
miss, to be absent from the jurisdiction, and to be a 
resident and domiciliary of California; and he appears 
herein only specially to object to the jurisdiction and 
to be a resident and domiciliary of California; and 
he appears herein only specially to object to the jur¬ 
isdiction of the Court below. Moreover, on the in per¬ 
sonam theory, the petition shows no jurisdiction in the 
Court below over the Home Office of Prudential Com¬ 
pany at Newark, New Jersey (with whom alone the 
appellee Schlaefer had contract rights to disability 
payments), for it is not within the jurisdiction and 
has not been brought within it by any proper process. 
If the theory be that the Court had jurisdiction be¬ 
cause of the possible presence in this jurisdiction of a 
certain Washington Office of said Company, the an¬ 
swer is that appellee Schlaefer has no contract with 
said office, and his only rights to any disability pay¬ 
ments under the policies of said Company, as and when 
they become due, are from and against the Home Of¬ 
fice of said Company at Newark, New Jersey. 

The case for the Court's jurisdiction is no better 
if this proceeding be regarded as a proceeding in ran. 
The petition alleges no facts to show the existence of 
any res within the jurisdiction of the Court. It is to 
be supposed that the petition may be drawn upon the 
theory that the debt due from the Insurance Company 
to Schlaefer is the res; but even there the petition is 
fatally defective in many respects, viz., it does not 
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even allege that the Insurance Company is the debtor 
of Schlaefer, but alleges that it is the creditor of 
Schlaefer and is sued as such. Counsel have never 
before heard of suing a creditor to make him pay his 
debtor’s debt. Yet this is what the petition says that 
this plaintiff is doing. See par. 3 (R. 2). Again, no 
facts are alleged to show the existence of any debt at 
all that is due from the Prudential Company to Schlae¬ 
fer in the District of Columbia, or that is due by the 
Washington office of said Company; and the return 
and answer shows that the only debt that is owed, if 
debt there be, is owed by the Home Office and is owed 
at Newark, New Jersey. On hornbook principles, it 
would seem that the only place that this intangible 
debt would be said to have a situs, and to constitute 
a res, would be either at the domicil of the creditor, 
Schlaefer, in California, or at the domicil of the debt¬ 
or, Home Office, in New Jersey. Certainly not in the 
District of Columbia. 


POINT III. 

I 

The Court below had no jurisdiction because the 
petitioner seeks sequestration and injunction in re¬ 
spect only of future contingencies that may possibly 
hereafter become debts owed defendant Schlaefer. 

In respect of alimony, the D. C. Code allows for 
sequestration and injunction only as to the “prop¬ 
erty” of the husband. See Sec. 70 of Title 14, D. C. 
Code (read into Sec. 71, relating to permanent ali¬ 
mony), which provides: 
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“The court may also enjoin any disposition of the 
husband’s property to avoid the collection of said 
allowances, and may, in case of the husband’s 
failure or refusal to pay such alimony and suit 
money, sequestrate his property and apply the in¬ 
come thereof to such objects.’’ (Emphasis added.) 

The petition in this case shows on its face that what 
the appellant is seeking to have the Court sequestrate 
and enjoin is not the property of defendant Schlaefer, 
but future payments of disability money that may in 
the future become his property if he remains dis¬ 
abled and the disability provisions of the policies re¬ 
main in force. The case is, therefore, very clearly 
covered by the ruling of the Court of Appeals in the 
analogous situation which arose in McGrew v. Mc- 
Greic , 38 F. (2) 541, and in respect of which the Court 
of Appeals ruled: 

“Moreover it is well established that unearned 
salarv cannot be reached bv attachment or gar- 

• 1 VT’ 

nishment.” 

By a parity of reasoning, it is apparent that possible 
future disability payments, that may never become 
due, cannot be reached by sequestration and injunc¬ 
tion. 

It is, therefore, submitted that the judgment of the 
lower Court should be affirmed. 

Respectfully submitted, 

DORSEY K. OFFUTT, 

Attorney for Appellee, 

Wallace Clayton Schlaefer, 

613 Woodward Building, 
Washington, D. C. 
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33niteti States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA. 


October Term, 1938. 


No. 7277. 


Anna Katharine Schlaefer, Appellant , 

v. 

Wallace Clayton Schlaefer and Prudential Insur¬ 
ance Company of America, a corporation, Ap¬ 
pellees. 


BRIEF ON BEHALF OF APPELLEE, PRUDEN¬ 
TIAL INSURANCE COMPANY OF AMERICA. 


The Prudential Insurance Company respectfully 
submits to the Court that the conclusion reached by 
the Court below, as embodied in the findings of fact 
and conclusions of law (R. p. 17), is correct. 
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The provisions of Section 220p, Title 5, of the Code 
of Law for the District of Columbia manifestly are 

i % 

intended to protect the individual who has become to¬ 
tally and permanently disabled and to prevent the in¬ 
surance benefits to which he has thereby become en¬ 
titled from being taken away from him. To construe 
the statute otherwise than did the trial Court is to 
defeat the benevolent purpose of the enactment and to 
open the door to the possibility of the disabled person 
becoming a public charge. 

, The question of the applicability of the statute to 
policy loans and cash surrender values was not pre¬ 
sented to the Court below or determined by it (R. p. 
17-18),-J)ut the reasons for not allowing a totally and 
permanently disabled person to have his compensation 
payments taken away from him apply with added 
force to any device or proceeding which would operate 
to deprive him of the basis of those payments. 

It is respectfully submitted that the ruling of the 
Court below was correct and should be affirmed. 

Respectfully submitted, 

Benjamin S. Minor, 
Arthur P. Drury, 

John E. Powell, 

Attorneys for Appellee 
Prudential Insurance 
Company. 



